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PRE-TRIAL CHAMBER II (the “Chamber”) of the International Criminal Court (the
“Court”), by majority, hereby renders this decision on the confirmation of charges

pursuant to article 61(7)(a) and (b) of the Rome Statute (the “Statute”).

L. PROCEDURAL HISTORY

1. On 26 November 2009, the Prosecutor filed a request for authorization to
commence an investigation into the situation in the Republic of Kenya.! On 31 March
2010, the Chamber authorized, by majority, the commencement of an investigation
into the situation in the Republic of Kenya in relation to crimes against humanity
within the jurisdiction of the Court committed between 1 June 2005 and 26

November 2009 (the “31 March 2010 Decision”).2

2. On 15 December 2010, the Prosecutor submitted an application requesting the
Chamber to issue summonses to appear for Francis Kirimi Muthaura
(“Mr. Muthaura”), Uhuru Muigai Kenyatta (“Mr. Kenyatta”), and Mohammed
Hussein Ali (“Mr. Ali”) (collectively “the Suspects”).?

3. On 8 March 2011, the Chamber, by majority, decided that there were reasonable
grounds to believe that the Suspects are criminally responsible for the crimes against
humanity of murder, forcible transfer of population, rape, other inhumane acts and
persecution, and summoned the Suspects to appear before it (the “Decision on

Summonses to Appear”).*

4. Pursuant to this decision, the Suspects voluntarily appeared before the Court at
the initial appearance held on 8 April 2011. During the initial appearance, in
accordance with articles 60 and 61 of the Rome Statute (the “Statute”) and rule 121 of

the Rules of Procedure and Evidence (the “Rules”), the Chamber, inter alia, satisfied

1ICC-01/09-3 and annexes.
2 Pre-Trial Chamber II, “Decision Pursuant to Article 15 of the Rome Statute on the Authorization of
an Investigation into the Situation in the Republic of Kenya”, ICC-01/09-19-Corr.

3 ]CC-01/09-31-Conf-Exp and annexes.
4 Pre-Trial Chamber 11, "Decision on the Prosecutor's Application for Summons to Appear for Francis
Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali", ICC-01/09-02/11-01, p. 23.
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itself that the Suspects had been informed of the charges against them and of their
rights under the Statute and set the date of the commencement of the confirmation of

charges hearing for 21 September 2011.5

5. Since the initial appearance of the Suspects, the Chamber has been seized of a
variety of procedural and legal issues, of which only the most important are outlined
in the following sections. In total, the Chamber has received over 280 filings and has
issued 90 decisions, including the present decision.

A. The Government of the Republic of Kenya’s challenge to the admissibility of the
case

6. On 31 March 2011, the Government of the Republic of Kenya filed the
“Application on Behalf of the Government of the Republic of Kenya Pursuant to
Article 19 of the ICC Statute”, wherein it requested the Chamber to find that the case
against the Suspects is inadmissible.® On 21 April 2011, the Government of the
Republic of Kenya filed 22 annexes of additional material, amounting to over 900

pages, with which it sought to buttress its initial challenge.”

7. On 30 May 2011, the Chamber issued the “Decision on the Application by the
Government of Kenya Challenging the Admissibility of the Case Pursuant to Article
19(2)(b) of the Statute”, wherein it determined that the case against the Suspects is

admissible.? On 30 August 2011, this decision was upheld by the Appeals Chamber.®

B. Disclosure of evidence
8. With the aim of proactively managing the disclosure of evidence and its

communication to the Chamber prior to the confirmation of charges hearing, the

Chamber, on 6 April 2011, issued the “Decision Setting the Regime for Evidence

5ICC-01/09-02/11-T-1-ENG, pp. 7, 12-14.

6 ICC-01/09-02/11-26 and annexes.

71CC-01/09-02/11-67 and annexes.

8 Pre-Trial Chamber II, ICC-01/09-02/11-96.

9 Appeals Chamber, “Judgment on the appeal of the Republic of Kenya against the decision of Pre-
Trial Chamber II of 30 May 2011 entitled ‘Decision on the Application by the Government of Kenya
Challenging the Admissibility of the Case Pursuant to Article 19(2)(b) of the Statute’”, ICC-01/09-
02/11-274.
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Disclosure and Other Related Matters”.”® It established a principled approach to
disclosure, wherein the parties were encouraged to disclose items of evidence in
advance of the minimum requirements stipulated in rule 121(3) to (6), and (9) of the
Rules. Subsequently, on 20 April 2011, the Chamber issued a decision establishing a
calendar for disclosure.! It set a series of time-limits, which accommodated the
estimated volume of evidence to be disclosed by the parties, as well as the Defence
right to have adequate time and facilities to prepare, in accordance with article

67(1)(b) of the Statute.

9. As part of the disclosure process, the Chamber issued a number of decisions
on the Prosecutor’s requests for redactions under rule 81(2) and (4) of the Rules. On 8
July 2011, the Chamber issued the “First Decision on the Prosecutor’s Requests for
Redactions and Related Requests”,? wherein it, inter alia, outlined the principled
approach of the Chamber with respect to the Prosecutor’s proposals for redactions as
well as proprio motu redactions pursuant to rule 81(4) of the Rules. From 3 June 2011
to 23 August 2011, the Prosecutor submitted 7 filings proposing redactions to
evidence.”® The Defence teams sought no redactions to their evidence. Following the
first decision on redactions, the Chamber issued five further decisions concerning

redactions between 19 July 2011 and 20 September 2011."

10 Pre-Trial Chamber II, ICC-01/09-02/11-48 and annexes.

11 Pre-Trial Chamber II, “Decision on the "Prosecution's application requesting disclosure after a final
resolution of the Government of Kenya's admissibility challenge” and Establishing a Calendar for
Disclosure Between the Parties”, ICC-01/09-02/11-64.

12 Pre-Trial Chamber 11, ICC-01/09-02/11-165-Conf-Red.

13 JCC-01/09-02/11-101-Conf-Exp; ICC-01/09-02/11-136-Conf-Exp; ICC-01/09-02/11-174-Conf-Exp; ICC-
01/09-02/11-191-Conf-Exp; ICC-01/09-02/11-203-Conf-Exp; ICC-01/09-02/11-225-Conf-Exp; ICC-01/09-
02/11-337-Conf-Exp.

14 Pre-Trial Chamber II, “Second Decision on the Prosecutor’s Requests for Redactions”, ICC-01/09-
02/11-178-Conf-Exp; Pre-Trial Chamber II, “Third Decision on the Prosecutor’s Requests for
Redactions”, ICC-01/09-02/11-205-Conf-Exp; Pre-Trial Chamber II, “Fourth Decision on the
Prosecutor’s Requests for Redactions”, ICC-01/09-02/11-236-Conf-Exp; Pre-Trial Chamber II, “Fifth
Decision on the Prosecutor’s Request for Redactions”, 1CC-01/09-02/11-254-Conf-Exp; Pre-Trial
Chamber II, “Sixth Decision on the Prosecutor’s Request for Redactions”, ICC-01/09-02/11-341-Conf-
Exp.
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10.  On 19 August 2011, the Prosecutor filed the Document Containing Charges,
together with the List of Evidence,' and on 2 September 2011 an amended version
thereof (the “Amended DCC”)."* On 5 September 2011, the Defence teams of the
Suspects each filed their Lists of Evidence.” Together the parties have placed before
the Chamber 14,640 pages of evidence for the purpose of making a determination

under article 61(7) of the Statute.

C. Participation of victims in the proceedings

11.  On 30 March 2011, the Chamber issued the “First Decision on Victims’
Participation in the Case”,® with a view to regulating the submission to the Chamber

of victims’ applications to participate in the proceedings.

12.  The Chamber received and assessed 249 victims’ applications for participation
in the present proceedings.’” On 26 August 2011, the Chamber issued the “Decision
on Victims' Participation at the Confirmation of Charges Hearing and in the Related
Proceedings”, wherein it, inter alia, admitted 233 victims as participants at the
confirmation of charges hearing and in the related proceedings, appointed the
Common Legal Representative, and specified the scope of participatory rights of
victim participants to be exercised, through the legal representative, during the

confirmation of charges hearing.?

D. Preparation for the confirmation of charges hearing

13.  In preparation for the confirmation of charges hearing, the Chamber issued a
number of case management decisions. Though the Prosecutor elected not to call live
witnesses, the Defence teams initially proposed to call a maximum of 24 witnesses.?!

The Chamber, in light of the limited purpose and scope of the confirmation of

15 JCC-01/09-02/11-257 and confidential annexes.

16 JCC-01/09-02/11-280 and confidential annexes.

17 JCC-01/09-02/11-293 and confidential annexes; ICC-01/09-02/11-300 and confidential annex; ICC-
01/09-02/11-301 and confidential annexes.

18 Pre-Trial Chamber II, ICC-01/09-02/11-23.

19 ICC-01/09-02/11-98 and annexes; ICC-01/09-02/11-199 and annexes.

20 Pre-Trial Chamber II, ICC-01/09-02/11-267.

21 [CC-01/09-02/11-215 and confidential annex; ICC-01/09-02/11-216 and confidential annex; ICC-01/09-
02/11-219 and confidential annexes.

No. ICC-01/09-02/11 8/155 23 January 2012



charges hearing, instructed the Defence teams to call a maximum of 2 live witnesses
per suspect.? On 13 September 2011, the Chamber established the schedule for the
confirmation of charges hearing, taking into account the observations of the parties,

with a view to regulating the presentation of evidence, submissions, and witnesses.?

14. Pursuant to the decision on the schedule, on 19 September 2011, the Defence
of Mr. Kenyatta filed its submissions on jurisdiction, and the Defence of Mr. Ali
filed its “Defence Challenge to Jurisdiction, Admissibility and Prosecution’s Failure

to Meet the Requirements of Article 54”.%

15.  In compliance with the Chamber’s oral directions,?® on 14 October 2011, the
Prosecutor” and the Legal Representative of Victims® submitted their written

observations on the Defence filings dated 19 September 2011.

E. The confirmation of charges hearing

16.  The confirmation of charges hearing commenced on 21 September 2011 and
concluded on 5 October 2011. The parties first presented their submissions regarding
procedural matters and then presented their respective cases, with each Defence
team calling two viva voce witnesses. On the first day of the hearing, during the
opening statement of his Defence team, Mr. Muthaura exercised his right under
article 67(1)(h) of the Statute, to make an unsworn oral statement. During the
presentation of his case, Mr. Kenyatta gave a sworn statement and was questioned
by the parties and the Legal Representative of Victims. Further, consistent with the
Chamber’s ruling in its first decision on victims, the Chamber entertained and

granted oral requests from the Legal Representative to question witnesses.

22 Pre-Trial Chamber II, “Order to the Defence to Reduce the Number of Witnesses to Be Called to
Testify at the Confirmation of Charges Hearing and to Submit an Amended List of Viva Voce
Witnesses”, ICC-01/09-02/11-226.

2 Pre-Trial Chamber II, “Decision on the Schedule for the Confirmation of Charges Hearing”, ICC-
01/09-02/11-321 and annex.

2 [CC-01/09-02/11-339.

5 ICC-01/09-02/11-338.

2% JCC-01/09-02/11-T-4-ENG, p. 16, lines 13-17.

27 1CC-01/09-02/11-356.

28 1CC-01/09-02/11-357.
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17. Furthermore, at the close of the confirmation of charges hearing, the Chamber
granted the parties and the Legal Representative of Victims the opportunity to make

final written submissions and set time-limits for this purpose.?’

18.  In accordance with the Chamber’s directions, the Legal Representative of
Victims® and the Prosecutor®! filed their final written observations on 28 October
2011. The Defence of Mr. Kenyatta filed its final written observations on 17
November 2011.22 On 21 November 2011, the Defence of Mr. Ali** and the Defence of

Mr. Muthaura® filed their final written observations.

F. Additional judicial matters

19.  During the initial stages of proceedings the Chamber received® and rejected
three applications for leave to submit amicus curize observations.®* Further, the
Chamber has on two occasions decided upon Defence concerns regarding public
statements by the Prosecutor,” wherein, although it rejected the requests, the
Chamber cautioned the parties from making public statements which might erode

the integrity of proceedings.®

20.  On 28 June 2011, the Chamber sought observations from the Prosecutor and

the Registry, in light of concerns of a possible impediment to the appointment of a

» [CC-01/09-02/11-T-15-Red-ENG, p. 88, lines 14-19.

% ICC-01/09-02/11-360-Corr.

31 JCC-01/09-02/11-361.

2 ICC-01/09-02/11-372.

3 JCC-01/09-02/11-373-Red and annexes.

3 JCC-01/09-02/11-374-Red and confidential annexes.

3 JCC-01/09-02/11-45; ICC-01/09-02/11-75; ICC-01/09-02/11-112.

% Pre-Trial Chamber II, “Decision on the ‘Request by Ms. Moraa Gesicho to Appear as Amicus
Curiae’”, ICC-01/09-02/11-54; Pre-Trial Chamber II, “Decision on the ‘Request for leave to submit
Amicus Curiae Observations on behalf of the Kenyan Section of the International Commission of
Jurists Pursuant to Rule 103 of the Rules of Procedure and Evidence’”, ICC-01/09-02/11-87; Pre-Trial
Chamber II, “Decision on the ‘Request for leave to submit Amicus Curiae observations pursuant to
Rule 103 of the Rules of Procedure and Evidence’”, ICC-01/09-02/11-118.

37 1CC-01/09-02/11-20; ICC-01/09-02/11-359.

38 Pre-Trial Chamber II, “Decision on the Defence ‘Application for Order to the Prosecutor Regarding
Extrajudicial Comments to the Press’”, ICC-01/09-02/11-83; Pre-Trial Chamber II, “Decision on the
‘Application by the Defence of Ambassador Francis K. Muthaura in Relation to Public Statement of
the Prosecutor’”, 1CC-01/09-02/11-370.
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member of the Defence team of Mr. Muthaura, Mr. Essa Faal® Following
observations from the parties and the Registry, the Chamber decided, on 20 July
2011, that no such impediment existed.® The Prosecutor sought*! and was granted®
leave to appeal this decision. On 10 November 2011, the Appeals Chamber issued its
Judgment wherein it reversed the impugned decision and remitted the matter to the

Chamber.#

II. THE CHARGES

21. In the Amended DCC, the Prosecutor charges Mr. Muthaura, Mr. Kenyatta and

Mr. Ali as follows:
Count 1 (MUTHAURA and KENYATTA)

Murder constituting a crime against humanity
(Articles 7(1)(a) and 25(3)(a) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA as co-perpetrators, committed
or contributed to the commission of crimes against humanity, namely the
murder of civilian supporters of the Orange Democratic Movement political
party in or around locations including Nakuru town (Nakuru District, Rift Valley
Province) and Naivasha town (Naivasha District, Rift Valley Province), Republic
of Kenya, in violation of Articles 7(1)(a) and 25(3)(a) of the Rome Statute.

Count 2 (ALI)
Murder constituting a crime against humanity
(Articles 7(1)(a) and 25(3)(d) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, MOHAMMED
HUSSEIN ALI as part of a group of persons, including FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA, acting with a common
purpose committed or contributed to the commission of crimes against

3 Pre-Trial Chamber II, “Order to the Prosecutor and the Registrar to Submit Observations Regarding
a Potential Impediment to Defence Representation”, ICC-01/09-02/11-138-Conf.

40 Pre-Trial Chamber II, “Decision with Respect to the Question of Invalidating the Appointment of
Counsel to the Defence”, ICC-01/09-02/11-185.

41 JCC-01/09-02/11-195.

42 Pre-Trial Chamber II, “Decision on the "Prosecution's Application for Leave to Appeal the ‘Decision
with Respect to the Question of Invalidating the Appointment of Counsel to the Defence (ICC-01/09-
02/11-185)"”, ICC-01/09-02/11-253.

4 Appeals Chamber, “Judgment on the appeal of the Prosecutor against the decision of Pre-Trial
Chamber II dated 20 July 2011 entitled ‘Decision with Respect to the Question of Invalidating the
Appointment of Counsel to the Defence’”, ICC-01/09-02/11-365.
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humanity, namely the murder of civilian supporters of the Orange Democratic
Movement political party in or around locations including Nakuru town
(Nakuru District, Rift Valley Province) and Naivasha town (Naivasha District,
Rift Valley Province), Republic of Kenya, in violation of Articles 7(1)(a) and
25(3)(d) of the Rome Statute.

Count 3 (MUTHAURA and KENYATTA)

Deportation or forcible transfer of population constituting a crime against
humanity

(Articles 7(1)(d) and 25(3)(a) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA as co-perpetrators committed
or contributed to the commission of crimes against humanity, namely the
deportation or forcible transfer of civilian population supporting the Orange
Democratic Movement political party in or around locations including Nakuru
town (Nakuru District, Rift Valley Province) and Naivasha town (Naivasha
District, Rift Valley Province), Republic of Kenya, in violation of Articles 7(1)(d)
and 25(3)(a) of the Rome Statute.

Count 4 (ALI)

Deportation or forcible transfer of population constituting a crime against
humanity

(Articles 7(1)(d) and 25(3)(d) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, MOHAMMED
HUSSEIN ALL as part of a group of persons, including FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA, acting with a common
purpose committed or contributed to the commission of crimes against
humanity, namely the deportation or forcible transfer of civilian population
supporting the Orange Democratic Movement political party in or around
locations including Nakuru town (Nakuru District, Rift Valley Province) and
Naivasha town (Naivasha District, Rift Valley Province), Republic of Kenya, in
violation of Articles 7(1)(d) and 25(3)(d) of the Rome Statute.

Count 5 (MUTHAURA and KENYATTA)
Rape and other forms of sexual violence constituting a crime against humanity
(Articles 7(1)(g) and 25(3)(a) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA committed or contributed to
the commission of crimes against humanity, namely rape and other forms of
sexual violence against civilian supporters of the Orange Democratic Movement
political party in or around locations including Nakuru town (Nakuru District,
Rift Valley Province) and Naivasha town (Naivasha District, Rift Valley
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Province), Republic of Kenya, in violation of Articles 7(1)(g) and 25(3)(a) of the
Rome Statute.

Count 6 (ALD)
Rape and other forms of sexual violence constituting a crime against humanity
(Articles 7(1)(g) and 25(3)(d) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, MOHAMMED
HUSSEIN ALI as part of a group of persons, including FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA, acting with a common
purpose committed or contributed to the commission of crimes against
humanity, namely rape and other forms of sexual violence against civilian
supporters of the Orange Democratic Movement political party in or around
locations including Nakuru town (Nakuru District, Rift Valley Province) and
Naivasha town (Naivasha District, Rift Valley Province), Republic of Kenya, in
violation of Articles 7(1)(g) and 25(3)(d) of the Rome Statute.

Count 7 (MUTHAURA and KENYATTA)
Other inhumane acts constituting a crime against humanity
(Articles 7(1)(k) and 25(3)(a) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA as co-perpetrators committed
or contributed to the commission of crimes against humanity, namely the
inflicting of great suffering and serious injury to body or to mental or physical
health by means of inhumane acts upon civilian supporters of the Orange
Democratic Movement civilian supporters of the Orange Democratic Movement
political party in or around locations including Nakuru town (Nakuru District,
Rift Valley Province) and Naivasha town (Naivasha District, Rift Valley
Province), Republic of Kenya, in violation of Articles 7(1)(k) and 25(3)(a) of the
Rome Statute.

Count 8 (ALI)
Other inhumane acts constituting a crime against humanity
(Articles 7(1)(k) and 25(3)(d) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, MOHAMMED
HUSSEIN ALI as part of a group of persons, including FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA, acting with a common
purpose, committed or contributed to the commission of crimes against
humanity, namely the inflicting of great suffering and serious injury to body or
to mental or physical health by means of inhumane acts upon civilian supporters
of the Orange Democratic Movement party in or around locations including
Nakuru town (Nakuru District, Rift Valley Province) and Naivasha town
(Naivasha District, Rift Valley Province), Republic of Kenya, in violation of
Articles 7(1)(k) and 25(3)(d) of the Rome Statute.
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Count 9 (MUTHAURA and KENYATTA)
Persecution as a crime against humanity
(Articles 7(1)(h) and 25(3)(a) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA as co-perpetrators committed
or contributed to the commission of crimes against humanity, namely
persecution, when co-perpetrators and/or persons belonging to their group
intentionally and in a discriminatory manner targeted civilians based on their
political affiliation, committing murder, rape and other forms of sexual violence,
other inhumane acts and deportation or forcible transfer, in or around locations
including Nakuru town (Nakuru District, Rift Valley Province) and Naivasha
town (Naivasha District, Rift Valley Province), Republic of Kenya, in violation of
Articles 7(1)(h) and 25(3)(a) of the Rome Statute.

Count 10 (ALI)
Persecution as a crime against humanity
(Articles 7(1)(h) and 25(3)(d) of the Rome Statute)

From on or about 30 December 2007 to 31 January 2008, MOHAMMED
HUSSEIN AL as part of a group of persons, including FRANCIS KIRIMI
MUTHAURA and UHURU MUIGAI KENYATTA, acting with a common
purpose, committed or contributed to the commission of crimes against
humanity, namely persecution, when co-perpetrators and/or persons belonging
to their group intentionally and in a discriminatory manner targeted civilians
based on their political affiliation, committing murder, rape and other forms of
sexual violence, other inhumane acts and deportation or forcible transfer, in or
around locations including Nakuru town (Nakuru District, Rift Valley Province)
and Naivasha town (Naivasha District, Rift Valley Province), Republic of Kenya,
in violation of Articles 7(1)(h) and 25(3)(d) of the Rome Statute.

III. JURISDICTION AND ADMISSIBILITY

22.  Article 19(1) of the Statute provides that “[t]he Court shall satisfy itself that it
has jurisdiction in any case brought before it. The Court may, on its own motion,

determine the admissibility of a case in accordance with article 17”.

A. Jurisdiction

23.  According to article 19 of the Statute, the Chamber’s determination as to
whether it has jurisdiction over the case against Mr. Muthaura, Mr. Kenyatta and Mr.
Ali is a prerequisite for its decision, pursuant to article 61(7) of the Statute, on the

confirmation of the charges against the Suspects. Furthermore, the Chamber

No. ICC-01/09-02/11 14/155 23 January 2012



considers that the phrase “satisfy itself that it has jurisdiction” also entails that the
Court must “attain the degree of certainty” that the jurisdictional parameters under

the Statute have been met.#

24.  Inthis regard, the Chamber recalls its previous finding:

In the 31 March 2010 Decision, the Chamber has examined the different facets of
jurisdiction in terms of place (ratione loci, i.e. in the Republic of Kenya), time
(ratione temporis, i.e. crimes allegedly committed after 1 June 2005), and subject-
matter (ratione materiae, i.e. crimes against humanity). It has also defined the
scope of the Prosecutor’s investigation with respect to the situation under
consideration in view of the above-mentioned three jurisdictional prerequisites,
namely the territorial, temporal and material parameters of the situation. It
found that all the requirements have been met which led it to authorise the
Prosecutor to commence an investigation into the situation in the Republic of
Kenya in relation to “crimes against humanity within the jurisdiction of the
Court committed between 1 June 2005 and 26 November 2009”. [The Chamber] is
of the view that, since the Prosecutor has adhered to the Court’s territorial,
temporal and material parameters defining the situation as confirmed in its 31
March 2010 Decision, it finds no need to reiterate its finding and provide a
further detailed assessment of the question of jurisdiction of the cases arising
from that situation at this stage.s

25.  The Chamber notes that the Defence teams have not challenged the territorial
or the temporal jurisdiction of the Court over the present case. In light of this, and on
the basis of the charges as presented by the Prosecutor in the Amended DCC, the
Chamber considers that the Court’s territorial and temporal parameters are still
satisfied, and accordingly, that there is no reason to repeat its previous finding on

these two aspects of jurisdiction.

26.  With respect to the Court’s material jurisdiction, the Chamber recalls that the
Defence teams of Mr. Ali and Mr. Kenyatta purport to challenge this particular facet

of jurisdiction in their filings dated 19 September 2011.4

# Pre-Trial Chamber II, “Decision on the Prosecutor’s Application for Summonses to Appear for
Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali”, ICC-01/09-02/11-1,
para. 9; Pre-Trial Chamber II, “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the
Charges of the Prosecutor Against Jean-Pierre Bemba Gombo”, ICC-01/05-01/08-424, para. 24.

45 Pre-Trial Chamber II, “Decision on the Prosecutor’s Application for Summonses to Appear for
Francis Kirimi Muthaura, Uhuru Muigai Kenyatta and Mohammed Hussein Ali”, ICC-01/09-02/11-1,
paras 10-11.

46 TCC-01/09-02/11-338; ICC-01/09-01/11-339.
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27.  The Defence of Mr. Kenyatta argues that the Court does not have jurisdiction
over the present case “on the ground that there was no attack on any civilian
population pursuant to a State or ‘organizational policy’ as disclosed by the evidence
of the Prosecut[or]”.#” In particular the Defence of Mr. Kenyatta contends that the
interpretation of the term “organization” within the meaning of article 7(2)(a) of the
Statute, as advanced by the Chamber in the 31 March 2010 Decision, is incorrect since
it is inconsistent with the intention of the drafters of the Statute and customary
international law.*® Accordingly, the Defence requests the Chamber: (i) to find that an
“organization” within the meaning of article 7(2)(a) of the Statute must partake of the
characteristics of the State; and (ii) in light of such narrower definition, to assess at
the conclusion of the confirmation hearing the entirety of the evidence presented and
“decline to exercise jurisdiction” in the present case.* Furthermore, the Defence of
Mr. Kenyatta avers that, even if the Chamber is not persuaded that an “organization”
should partake of some characteristics of a State, the present case does not meet the
criteria set out in the 31 March 2010 Decision and the Chamber should determine it
has no jurisdiction following a review of the evidence.® In light of the arguments
presented, the Defence of Mr. Kenyatta concludes that, regardless of whether the
Chamber finally adopts a traditional definition or an “expansive new definition”>! of
“organization”, “the Prosecutfor] has failed to adduce sufficient evidence of
substantial grounds of the existence of an ‘organizational policy’ behind the crimes
charged”*? and, therefore, the Court lacks material jurisdiction over the present

case.®

28. The Defence of Mr. Ali challenges the jurisdiction of the Court over the

present case asserting that “the Prosecut[or] has failed [...] to allege or establish

47 1CC-01/09-02/11-339, para. 12.
48 JCC-01/09-02/11-339, paras 15-58.
4 IJCC-01/09-02/11-339, para. 74.
5% [CC-01/09-02/11-339, para. 12.
51 JCC-01/09-02/11-339, para. 23.
52 ICC-01/09-02/11-339, para. 72.
$3 JCC-01/09-02/11-339, para. 12.
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requisite elements of [a]rticle 7” of the Statute.* Specifically, the Defence of Mr. Ali
argues that “[h]aving charged [Mr.] Ali with crimes against humanity under [a]rticle
7 [of the Statute], the Prosecut[or] bears the burden of proving that such crimes were
committed, and has failed to do so” % In particular, the Defence of Mr. Ali, relying on
the factors that the Chamber identified as relevant to determining whether a group
qualifies as an “organization” under the Statute, submits that the Prosecutor “has
provided no factual basis to conclude that [the] alleged group possessed the means to

carry out a widespread and systematic attack against the civilian population” .5

29. The Prosecutor responds that neither of the Defence challenges can be
qualified as a legal challenge to the Court’s jurisdiction, since “[jlurisdiction is a
threshold matter to be resolved by courts before proceeding to consider the merits of
the case” whilst the Defence is “reversing the process”, i.e. “arguing the merits of the
case to establish that the threshold requirements of jurisdiction are not established”.%
Accordingly, the Prosecutor submits that the challenges presented by both Defence
teams should be dismissed in their entirety and further requests the Chamber “to
clarify that such arguments cannot be mischaracterized as a jurisdictional [...]
challenge in order to circumvent page limitations for the post-confirmation briefs or

to guarantee an automatic right of appeal”.®

30. The Chamber agrees with the Prosecutor that the way in which the challenges
presented by the two Defence teams are framed clearly indicates that they are not
jurisdictional in nature but, instead, are challenges on the merits of the Prosecutor’s

case on the facts.

31.  In particular, the challenge presented by the Defence of Mr. Ali is based on the
Prosecutor’s asserted failure to establish to the requisite threshold that the alleged

crimes were committed pursuant to or in furtherance of a policy attributable to an

% ICC-01/09-02/11-338, para. 1.
55 ICC-01/09-02/11-338, para. 12.
% ICC-01/09-02/11-338, para. 31.
57 [CC-01/09-02/11-356, para. 3.
5 JCC-01/09-02/11-356, para. 4.
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“organization” within the meaning of article 7(2)(a) of the Statute. In fact, as recalled
above, the Defence of Mr. Ali provides an analysis of the evidence in the present case
in order to demonstrate that the “organization” alleged by the Prosecutor does not
meet the factors previously identified by the Chamber as relevant to the
determination of whether a group qualifies as an “organization” within the meaning
of article 7(2)(a) of the Statute.® In this respect, the Chamber considers that the
Defence submission falls in its entirety within the ambit of exercise of the rights
accorded to the Defence pursuant to article 61(5) and (6) of the Statute. Accordingly,
the Defence submission cannot be qualified as a challenge to the jurisdiction of the
Court over the present case, but conversely, shall be addressed pursuant to the
standard provided for in article 61(7) of the Statute in the relevant part of the
decision, namely in the section concerning the contextual elements of the crimes

against humanity charged.

32.  The Chamber considers that the same conclusion applies to the submission of
the Defence of Mr. Ali to the effect that the Court is deprived of jurisdiction with
respect to the present case, because the Prosecutor has failed to prove the

requirements prescribed by article 25(3)(d) of the Statute.®

33.  Likewise, according to the Chamber, the challenge presented by the Defence
of Mr. Kenyatta is not jurisdictional in nature. In fact, the Defence challenges the
jurisdiction of the Court over the present case on the basis of two points: (i) the legal
definition of “organization”; and (ii) the lack of sufficient evidence to establish the
existence of an “organization”. The Chamber however notes that these two points are
not presented by the Defence as independent arguments, either of which, if upheld,
would autonomously establish lack of material jurisdiction in the present case. To the
contrary, the Defence clearly requests the Chamber to adopt a narrower definition of
“organization” and to apply this definition to the facts of the case, as established by

the evidence. In the Defence submission, it is only after conducting both steps that

% ICC-01/09-02/11-338, paras 22-42.
6 JCC-01/09-02/11-338, paras 1, 9, 43-51.
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the Chamber should decline to exercise jurisdiction over the present case.’! In these
circumstances, the Chamber is of the view that, in the way the challenge is framed,
the issue related to the definition of the term “organization” cannot be considered as
an independent argument to establish the lack of material jurisdiction. In fact, even if
the Chamber were to uphold this argument regarding the definition of
“organization”, it would still be requested to proceed to the second limb of the
challenge, and to assess the evidence and determine that the Prosecutor did not
provide sufficient evidence to establish that the alleged organization partakes of
some characteristics of a State. In this case, however, the Chamber would not dismiss
the case as falling outside the scope of the material jurisdiction of the Court, but it
would, rather, decline to confirm the charges. Accordingly, since the Defence
challenge cannot be answered without an assessment of the facts of the case against
the asserted statutory interpretation of the term “organization”, the Chamber is not

persuaded that the challenge is indeed jurisdictional in nature.

34. The Chamber considers that the same conclusion should be reached a fortiori
with respect to the alternative request advanced by the Defence of Mr. Kenyatta in
case the Chamber confirms its previous interpretation of the term “organization”
within the meaning of article 7(2)(a) of the Statute. In this respect, the Defence of Mr.
Kenyatta submits that “even if the [Chamber] is not persuaded that an organization
under [a]rticle 7(2)(a) must possess State-like elements, the [Court] does not have
jurisdiction to try this case as the evidence disclosed by the Prosecut[or] does not
establish an organizational policy to commit the alleged crimes, on either definition
provided by the Chamber”.®? This request in the alternative, and the arguments
advanced in its support, also cannot be considered jurisdictional under article 19 of
the Statute, but, conversely, qualify as a challenge to the sufficiency of the evidence
to satisfactorily establish one of the constitutive elements of the crimes charged

pursuant to article 61(7) of the Statute, and shall be treated accordingly.

61 [CC-01/09-02/11-339, para. 73.
62 JCC-01/09-02/11-339, para. 59.
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35. Inlight of the above, the Chamber considers that the purported jurisdictional
challenges presented by the Defence of Mr. Kenyatta and the Defence of Mr. Ali must

be dismissed in limine in their entirety.

36. However, the Chamber is of the view that, in the present circumstances, the
arguments advanced by the Defence teams in their challenges shall be considered in
the part of this decision addressing the merits of the case pursuant to article 61(7) of
the Statute. In fact, the Chamber notes that, upon receipt of the Defence filings, the
Chamber invited the Prosecutor and the Legal Representative of Victims to submit
observations thereto pursuant to rule 58 of the Rules. Although the rationale of this
invitation was to receive all the necessary information to arrive to an informed
decision — including as to the actual nature of the alleged jurisdictional challenge —
the Chamber considers that the principle of fairness of the proceedings mandates
that the arguments advanced by the Defence teams in their filings under
consideration not be disregarded but shall be addressed in the part on the merits of

the present decision.

37.  Accordingly, and on the basis of the charges brought by the Prosecutor, the
Chamber finds that the requirement of material jurisdiction is also met in the present
case and determines that the case against the Suspects falls within the jurisdiction of

the Court.

B.  Admissibility

38. Regarding admissibility, the second sentence of article 19(1) of the Statute
implies that, in the absence of a challenge by any of the parties referred to in article
19(2) of the Statute, an admissibility determination on the case by the Chamber is not
mandatory but is, in principle, discretionary. The Chamber observes that, pursuant
to the Statute, the assessment as to the admissibility of a case is to be conducted with
respect to two different limbs, the first relating to the existence of national

proceedings and the second as to the gravity of the case.
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39.  With respect to the former, the Chamber notes that no Defence team
challenged the admissibility of the case on the basis of the existence of national
proceedings. Accordingly, the Chamber does not find it necessary to conduct a
determination of the admissibility of the case with respect to this limb of the

admissibility test.

40.  Turning to the gravity of the case as the second component of admissibility in
accordance with article 17(1)(d) of the Statute, the Chamber notes that the Defence of
Mr. Muthaura and the Defence of Mr. Kenyatta did not raise any challenge in this
respect. Conversely, the Defence of Mr. Ali alleges that the case against Mr. Ali does
not rise to the level of sufficient gravity and, therefore, submits that it must be

declared inadmissible.6?

41. In particular, the Defence of Mr. Ali asserts that “[i]f the ‘conduct in question” is
defined as alleged police inaction by [Mr.] Ali or those under his command, then this

rr

case is not one of ‘sufficient gravity’” both as a matter of law and as a matter of fact.
From the first viewpoint, the Defence states that “there is substantial doubt as to
whether inaction can, as a matter of law, result in liability and rise to the sufficient
level of gravity” because in this sense the “Court’s treatment of omission [...] is a
conservative one”.% Furthermore, the Defence avers that, as a factual matter, the
police inaction for which Mr. Ali is alleged to be criminally responsible does not
constitute conduct of sufficient gravity in light of the gravity test articulated by Pre-
Trial Chamber I in the case of The Prosecutor v. Thomas Lubanga Dyilo, because: (i) no
evidence has been provided by the Prosecutor to substantiate his claim that there
was any deliberate failure to act on the side of the Kenya Police and, thus, that any
such failure was “systematic or large-scale”;% (ii) Mr. Ali did not control the Kenyan

government policies at the relevant time and therefore he was not one of the “most

senior leaders”;% and (iii) Mr. Ali does not fall into the category of those most

6 JCC-01/09-02/11-338, paras 56-71.
6 JCC-01/09-02/11-338, para. 63.
65 JCC-01/09-02/11-338, para. 65.
6 TCC-01/09-02/11-338, para. 66.
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responsible for the crimes, as he has not been accused of being a principal or direct

perpetrator.®”

42. The Prosecutor responds that the challenge to the admissibility of the case must
fail, as it “mixes an incorrect assessment of gravity with an attack on the sufficiency
of the evidence”.® He states that the Defence of Mr. Ali “relies entirely on a gravity
test that has been rejected by the Appeals Chamber as flawed and erroneous in
law”.%° The Prosecutor further contends that the Defence of Mr. Ali appears to be
attempting to use the rules of admissibility to limit accountability under the Statute
to principals and direct perpetrators, without any legal support” Finally, the
Prosecutor states that the Defence of Mr. Ali wrongly includes allegations against the
sufficiency of the evidence underpinning the charges as a second form of attack on
admissibility, asserting that such allegations fall 'outside the proper scope of an

admissibility challenge and should be accordingly dismissed.”

43. In its final written observations, the Defence of Mr. Ali recognizes that the
decision of Pre-Trial Chamber I was reversed on appeal but states that the “OTP
neglects to note that the decision was reversed on other grounds”.”? The Defence
avers that the “OTP must acknowledge that the Appeals Chamber provided no
alternate test” and that “no court in the interim has addressed what gravity threshold
should be used”.”? The Defence continues that even if the Court applies the
“sentencing guidelines cited [...] in its 31 March 2010 decision”, one of these
guidelines, which relates to “the nature of the unlawful behaviour or of the crimes

allegedly committed” is unsatisfied.”

67 JCC-01/09-02/11-338, para. 67.

6 JCC-01/09-02/11-356, para. 43.

6 [CC-01/09-02/11-356, para. 44.

70 ICC-01/09-02/11-356, para. 49.

71 [CC-01/09-02/11-356, para. 52.

72 [CC-01/09-02/11-373-Red, para. 125, footnote 275.
73 ICC-01/09-02/11-373-Red, para. 125.

7 1CC-01/09-02/11-373-Red, para. 126.
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44. At the outset, the Chamber observes that the gravity test articulated by Pre-Trial
Chamber I in its “Decision on the Prosecutor’s Application for Warrants of Arrest,
Article 58”,7 and relied upon by the Defence of Mr. Ali, has been explicitly found to
be “flawed” by the Appeals Chamber.” The determination as to whether the case
against Mr. Ali meets the statutory gravity threshold therefore cannot be based on
such test as originally articulated. Nevertheless, this cannot lead to the automatic
rejection of the Defence challenge, and the Chamber must address in substance the
arguments presented by the Defence of Mr. Ali under an appropriate interpretation

of article 17(1)(d) of the Statute.

45. The Chamber notes that the Defence of Mr. Ali states, in the abstract, that the case
against Mr. Ali is not of sufficient gravity: (i) because it concerns an alleged omission;
and, independently, (ii) because Mr. Ali is not being charged as a principal or a direct
perpetrator. The Chamber is not persuaded by either of these contentions for the

following reasons.

46. With respect to the former, the Chamber considers that Mr. Ali’s contention that
a case concerning omission does not, as a matter of law, rise to the level of sufficient
gravity is untenable. In fact, there is nothing in the Statute that can be interpreted to
exclude acts by omission from the purview of the Court, and it would be contrary to
its object and purpose to interpret article 17(1)(d) of the Statute in a way which
would reduce, as a matter of law, the subject-matter jurisdiction of the Court. In any
case, the Chamber notes that Mr. Ali is primarily alleged to have taken positive steps
to ensure the inaction of the Kenya Police during and for the purpose of the
commission of the crimes charged; 77 no allegations of omission are thus brought

against Mr. Ali in this respect.

75 Pre-Trial Chamber I, ICC-01/04-520-Anx2, para. 64.
76 Appeals Chamber, “Judgment of the Prosecutor’s appeal against the decision of Pre-Trial Chamber I
entitled ‘Decision on the Prosecutor’s Application for Warrants of Arrest, Article 58", ICC-01/04-169,

para. 82.
77 Amended DCC, para. 99.
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47. As concerns the argument that only cases brought against principals or direct
perpetrators are of sufficient gravity to justify action by the Court, the Chamber
considers that this argument is legally unfounded, for the reason that it would, as a

matter of principle, deprive article 25(3)(d) of the Statute of any meaning.

48. The Chamber further observes that the argument of the Defence of Mr. Ali is
largely predicated on the lack of evidence in support of the Prosecutor’s allegations
that there was a deliberate failure on the part of the Kenya Police during the attack in
Nakuru and Naivasha and that such a failure should be attributed to Mr. Ali, thus
grounding his individual criminal responsibility under article 25(3)(d) of the Statute.
Insofar as this is the case, the argument does not relate to the admissibility of the
case, but rather to its merits. Therefore, the Chamber shall not address it within this
section but as part of the comprehensive examination of the sufficiency of the

evidence underpinning the charges against Mr. Ali.

49. Having addressed these arguments, the Chamber now turns to the question of
whether the case against Mr. Ali is of sufficient gravity to warrant further action by
the Court. The Chamber observes that the crimes with which Mr. Ali is charged, in
his official capacity as Commissioner of Police, were allegedly committed in two
locations over the course of a number of days and resulted in numerous deaths and
brutal injuries, massive displacement and sexual violence.”® The alleged manner of
commission of the crimes featured particular brutality, such as beheading victims

and also burning victims alive.”

50. Considering that, in determining the gravity of the case, factors such as the scale,
nature and manner of commission of the alleged crimes, their impact on victims, and
the existence of any aggravating circumstances, together with others, listed in rule

145(1)(c) of the Rules relating to the determination of sentence, are of particular

78 Amended DCC, paras 32-33, 59-60, 62-64, 68-71, 74.
7% Amended DCC, paras 59, 70.
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relevance,® the Chamber is satisfied that the alleged crimes meet the gravity

threshold of article 17(1)(d) of the Statute.

IV. PROCEDURAL MATTERS

A. Purpose and scope of the present decision

(1) Evidentiary threshold under article 61(7) of the Statute

51. In the present decision, the Chamber shall determine, pursuant to article 61(7) of
the Statute, whether there is sufficient evidence to establish substantial grounds to

believe that the Suspects committed each of the crimes alleged in the Amended DCC.

52. The Chamber notes that the drafters of the Statute established progressively
higher evidentiary thresholds in articles 15, 58(1), 61(7) and 66(3) of the Statute.’! The
evidentiary threshold applicable at the present stage of the proceedings (i.e.
substantial grounds to believe) is higher than the one required for the issuance of a
warrant of arrest or summons to appear but lower than that required for a final
determination as to the guilt or innocence of an accused. The Chamber concurs with
the definition of the term “substantial” within the meaning of article 61(7) of the
Statute as articulated in the previous jurisprudence of the Court, according to which,
in order to meet the requisite threshold, the Prosecutor “must offer concrete and
tangible proof demonstrating a clear line of reasoning underpinning [his] specific
allegations”.®2 The Chamber further adheres to the existing jurisprudence of the
Court to the effect that the purpose of the determination under article 61(7) of the

Statute is primarily to protect the suspect against wrongful prosecution and ensure

8 See Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, ICC-02/05-02/09-243-Red, para.
32; Pre-Trial Chamber II, “Decision Pursuant to Article 15 of the Rome Statute on the Authorization of
an Investigation into the Situation in the Republic of Kenya”, ICC-01/09-19-Corr, para. 188.

81 Pre-Trial Chamber II, “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the
Charges of the Prosecutor Against Jean-Pierre Bemba Gombo”, ICC-01/05-01/08-424, para. 27.

8 Pre-Trial Chamber II, “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the
Charges of the Prosecutor Against Jean-Pierre Bemba Gombo”, ICC-01/05-01/08-424, para. 29; Pre-
Trial Chamber I, “Decision on the confirmation of charges”, ICC-01/04-01/07-717, para. 65; Pre-Trial
Chamber I, “Decision on the confirmation of charges”, JCC-01/04-01/06-803-tEN, para. 39.
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judicial economy by distinguishing between cases that should go to trial and those

that should not.®?

53. In making this determination the Chamber will be guided by the principle of in
dubio pro reo as a component of the presumption of innocence, which as a general
principle in criminal procedure applies, mutatis mutandis, to all stages of the

proceedings, including the pre-trial stage.

54. Based on the determination as to the sufficiency of the evidence to establish
substantial grounds to believe that the Suspects committed each of the crimes
charged, the Chamber shall: (i) confirm the charges pursuant to article 61(7)(a) of the
Statute; (ii) decline to confirm the charges pursuant to article 61(7)(b) of the Statute;
or (iii) adjourn the hearing and request the Prosecutor, pursuant to article 61(7)(c) of
the Statute, to consider (a) providing further evidence or conducting further
investigation with respect to a particular charge; or (b) amending a charge because
the evidence submitted appears to establish a different crime within the jurisdiction

of the Court.

55. In performing its functions under article 61(7) of the Statute, the Chamber relies
on the evidence disclosed between the parties and further communicated to the
Chamber in compliance with rule 121(2)(c) of the Rules and the Chamber’s

decisions.®

8 Pre-Trial Chamber 1, “Decision on the Confirmation of Charges”, ICC-01/04-01/10-465-Red, para. 41;
Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, ICC-02/05-03/09-121-Corr-Red, para.
31; Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, ICC-02/05-02/09-243-Red,
para.39; Pre-Trial Chamber II, “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the
Charges of the Prosecutor Against Jean-Pierre Bemba Gombo”, ICC-01/05-01/08-424, para. 28; Pre-
Trial Chamber I, “Decision on the confirmation of charges”, ICC-01/04-01/07-717, para. 63; Pre-Trial
Chamber I, “Decision on the confirmation of charges”, ICC-01/04-01/06-803-tEN, para. 37.

8 Pre-Trial Chamber II, “Decision Setting the Regime for Evidence Disclosure and Other Related
Matters”, 1CC-01/09-02/11-48; Pre-Trial Chamber II, “Decision on the ‘Prosecution’s application
requesting disclosure after a final resolution of the Government of Kenya’s admissibility challenge’
and Establishing a Calendar for Disclosure Between the Parties”, ICC-01/09-02/11-64.
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(i)  Scope of the assessment of facts

56. The purpose of the present decision is confined to determining whether sufficient
evidence has been placed before the Chamber to meet the requisite threshold for the
confirmation of the charges presented. In this respect, the Chamber observes that in
line with article 74(2) of the Statute a “charge” is composed of the facts and
circumstances underlying the alleged crime as well as of their legal characterisation.
In order to determine the scope of the required assessment of facts in the decision on
the confirmation of charges, the Chamber wishes to clarify its understanding with
respect to the nature of such decision as setting the factual subject matter of the trial.
In fact, the charges confirmed fix and delimit, to a certain extent, the scope of the case

for the purposes of the subsequent trial .

57. This clearly emerges from the said article 74(2) of the Statute, which mandates
that “the decision at trial shall not exceed the facts and circumstances described in the
charges and any amendments to the charges” (emphasis added). In the same vein,
according to regulation 55 of the Regulations of the Court (the “Regulations”), the
Trial Chamber is vested with the authority to modify the legal characterisation of
facts “without exceeding the facts and circumstances described in the charges and any

amendments to the charges” (emphasis added).

58. The “facts described in the charges” have been defined by the Appeals Chamber
as those “factual allegations which support each of the legal elements of the crime
charged” % Furthermore, according to the Appeals Chamber, the facts described in
the charges shall be distinguished from “the evidence put forward by the Prosecutor
at the confirmation hearing to support a charge (article 61(5) of the Statute), as well as

from background or other information that, although contained in the document

85 See Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, ICC-02/05-03/09-121-Corr-Red,
para. 34.

8 Appeals Chamber, “Judgment on the appeals of Mr Lubanga Dyilo and the Prosecutor against the
Decision of Trial Chamber I of 14 July 2009 entitled ‘Decision giving notice to the parties and
participants that the legal characterisation of the facts may be subject to change in accordance with
Regulation 55(2) of the Regulations of the Court’”, ICC-01/04-01/06-2205, para. 90, footnote 163.
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containing the charges or the confirmation decision does not support the legal

elements of the crime charged”.¥”

59. In light of the above, the Chamber observes that, among the different facts placed
before the Chamber for its consideration, a distinction must be made between the
facts underlying the charges —i.e. the “facts described in the charges”, which, as such,
are the only ones that cannot be exceeded by the Trial Chamber once confirmed by
the Pre-Trial Chamber - and facts or evidence that are subsidiary to the facts
described in the charges, serving the purpose of demonstrating or supporting their
existence. Notably, subsidiary facts, although referred to in the document containing
the charges or in the decision on the confirmation of charges, are of relevance only to

the extent that facts described in the charges may be inferred from them.

60. In order to confirm the charges pursuant to article 61(7)(a) of the Statute, the
Chamber shall be satisfied that the evidence establishes to the requisite threshold
each of the facts described in the charges. If the charges are then confirmed, article
74(2) of the Statute and regulation 55 of the Regulations, as noted above, make clear
that the factual subject matter of the case will be settled for the purposes of the trial
in light of the confirmed charge(s) and, therefore, in light of the facts and
circumstances described therein. Conversely, given the nature of the subsidiary facts
the Chamber will not engage in an examination of each and every subsidiary fact
which is mentioned in the document containing the charges and upon which the
Prosecutor relies to prove the existence of one or more facts described in the charges.
More appropriately, the Chamber shall analyze subsidiary facts only to the extent
that this is necessary, in light of the parties’ submissions or the Chamber’s own
assessment, to ascertain whether the facts described in the charges are sufficiently

established to the threshold required at this stage of proceedings. In the

87 Appeals Chamber, “Judgment on the appeals of Mr Lubanga Dyilo and the Prosecutor against the
Decision of Trial Chamber I of 14 July 2009 entitled ‘Decision giving notice to the parties and
participants that the legal characterisation of the facts may be subject to change in accordance with
Regulation 55(2) of the Regulations of the Court’”, ICC-01/04-01/06-2205, para. 90, footnote 163.

88 See Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, ICC-02/05-03/09-121-Corr-Red,
para. 36.
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understanding of the Chamber, this does not prevent the Prosecutor from relying on
these or other subsidiary facts in the future, in the same way that the parties are not
precluded from relying at trial upon new or additional evidence from that presented

at the pre-trial stage of the case.

(iii) Defence challenge to the conduct of the investigation

61. At this juncture, the Chamber finds it appropriate to address an argument raised
by all three Defence teams that directly relates to the scope and purpose of the
present decision. Specifically, the Defence teams raised the issue of the Prosecutor’s
alleged failure to comply with his investigative obligations in accordance with article

54(1) of the Statute.®

62. In his final written observations, the Prosecutor responds that the purpose of the
confirmation of charges hearing is not to assess whether he has fulfilled his duty
under article 54(1) of the Statute,” and that, in any case, he took all reasonable steps
to follow up on exculpatory lines of enquiry, in particular, by questioning its

witnesses for exculpatory information.!

63. The Chamber accepts the argument of the Prosecutor that his alleged
investigative failure does not fall within the scope of the Chamber’s determination
pursuant to article 61(7) of the Statute. In fact, the Chamber recalls that the Statute
clearly delimits the roles and the functions of the different organs of the Court. In
particular, the Chamber’s role at the current stage of the proceedings is to determine
whether sufficient evidence has been adduced to establish substantial grounds to
believe that the Suspects committed the crimes charged.” Such evidence adduced is
in fact the outcome of the Prosecutor’s investigations. If he has failed to investigate

properly, this will certainly have a bearing on the quality and sufficiency of the

89 [CC-01/09-02/11-338, paras 72-83; ICC-01/09-02/11-T-4-ENG, p. 88, lines 15-22; ICC-01/09-02/11-T-15-
Red-ENG, p. 58, line 8, to p. 59, line 6; p. 65, lines 9-17; ICC-01/09-02/11-374-Red, paras 69-72.

% JCC-01/09-02/11-361, para. 29.

91 ICC-01/09-02/11-361, para. 31; ICC-01/09-02/11-T-4-ENG, p. 45, lines 4-9.

92 See Pre-Trial Chamber II, “Decision on the ‘Request by the Victims' Representative for authorisation
to make a further written submission on the views and concerns of the victims’”, ICC-01/09-01/11-371,
para. 16.
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evidence presented and the matter will be finally decided by way of an examination
of the said evidence pursuant to article 61(7) of the Statute. Therefore, under no
circumstances will a failure on the part of the Prosecutor to properly investigate
automatically justify a decision of the Chamber to decline to confirm the charges,
without having examined the evidence presented. In other words, the scope of
determination under article 61(7) of the Statute relates to the assessment of the
evidence available and not the manner in which the Prosecutor conducted his

investigations.

64. This is also in line with the view expressed by Pre-Trial Chamber I, according to

which:

" [A]t this stage of the proceedings, the Defence’s objections to the manner in
which the investigations were conducted can only be viewed in the context of the
purpose of the confirmation hearing, and should thus be regarded as a means of
seeking a decision declining to confirm the charges. It follows, therefore, that the
Defence's objection raised in this instance cannot in itself cause the Chamber to
decline to confirm the charges on the basis of an alleged investigative failure on
the part of the Prosecution. Rather, this objection may have an impact on the
Chamber's assessment of whether the Prosecutor's evidence as a whole has met
the “substantial grounds to believe” threshold.”

65. Accordingly, the Chamber will not address any of the complaints in this regard
and will exclusively conduct an assessment of the evidence proffered by the parties
in order to determine whether the evidentiary threshold required by article 61(7) of
the Statute for confirmation of the charges brought against the Suspects has been met

or not.

B. Admissibility, relevance and probative value of evidence

66. In this part, the Chamber will set out a number of general evidentiary principles
underpinning the present decision in light of articles 21, 64, 67 and 69 of the Statute,
and rules 63, 64, 68, 70, 71, 76 to 78, 121 and 122 of the Rules. The Chamber recalls its

previous interpretation of the evidentiary principles* as well as internationally

9 Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, ICC-02/05-02/09-243-Red, para. 48.
9 Pre-Trial Chamber II, “Decision Pursuant to Article 61(7)(a) and (b) of the Rome Statute on the
Charges of the Prosecutor Against Jean-Pierre Bemba Gombo”, ICC-01/05-01/08-424, paras 32-62.
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recognized human rights standards as provided for in article 21(2) and (3) of the

Statute.

67. Initially, the Chamber notes that the Prosecutor asserts that:

[Flor purposes of confirmation, the Pre-Trial Chamber should accept as
dispositive the Prosecution’s evidence, so long as it is relevant. It should avoid
attempting to resolve contradictions between the Prosecution and Defence
evidence, because such resolution is impossible without a full airing of the
evidence from both sides and a careful weighing and evaluation of the credibility
of the witnesses. That will occur at trial.%
68. In support of his argument, the Prosecutor also relies on the jurisprudence of the
ad hoc tribunals concerning the review of mid-trial motions for acquittal, asserting
that the latter is a “comparable, albeit more comprehensive screening of the case”,
and submitting that the ad hoc tribunals, “in evaluating a Rule 98bis motion for
acquittal, [do] not assess the reliability or credibility of the evidence presented in the

case-in-chief, nor [do they] give lesser weight to the evidence that [they deem]

‘suspect, contradictory or in any other way unreliable’”.%

69. The Defence of Mr. Kenyatta responds that “the Prosecutor’s approach
fundamentally contravenes the intent and express language of Article 69(4) of the
Statute” ¥ and it “is unsupported by either Rule 63(2) or 64” of the Rules.® Further,
the Defence submits that “[t]he Prosecut[or] fails to address the fact that reliability is
a fundamental component of an admissibility assessment under Article 69(4)” of the
Statute.”® Lastly, the Defence contends that “[t]he underlying purpose of the Rule
98bis procedure at the ICTY and ICTR is not analogous to the confirmation hearing at

the ICC” 100

9% JCC-01/09-02/11-361, para. 5.
% JCC-01/09-02/11-361, para. 6.
97 ICC-01/09-02/11-372, para. 3.
%8 ICC-01/09-02/11-372, para. 7.
9 ICC-01/09-02/11-372, para. 7.
100 [CC-01/09-02/11-372, paras 16.
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70. The Defence of Mr. Ali contends that “the OTP is manifestly wrong”1®! and that
the “OTP’s assertions [...] are legally incorrect”.'®> The Defence further submits that
the “confirmation of charges hearing does not ‘accord with the procedures of other
international tribunals’”'® and that “[t]Jo determine whether “substantial grounds” to
confirm charges exist, the Chamber must examine the relevance, probative value and

weight of both OTP and Defence evidence”.1%

71. The Defence of Mr. Muthaura asserts that the Prosecutor’s submission
“is unsupported by law”, “inconsistent with Article 69(4)” of the Statute and “defies
the established jurisprudence of this Chamber”.'® The Defence further argues that
“the OTP’s submissions in this regard amount to an attempt to lower the standard of

scrutiny required at this stage of the proceedings”.1%

72. The Chamber does not accept the argument of the Prosecutor. At the outset, the
Chamber emphasizes, as previously held by Pre-Trial Chamber I, that the
jurisprudence of the ad hoc tribunals concerning mid-trial motions of acquittal cannot
guide the Chamber in determining the scope of the evidentiary analysis to be
undertaken for the purposes of confirmation of charges, due to the fundamentally

incomparable nature of the two procedural regimes.?”

73. The Chamber further recalls the paramount principle of free assessment of
evidence as enshrined in article 69(4) of the Statute and rule 63(2) of the Rules and

observes that these provisions are equally applicable at the pre-trial and trial stages

101 JCC-01/09-02/11-373-Red, para. 6.

102 JCC-01/09-02/11-373-Red, para. 10.

103 JCC-01/09-02/11-373-Red, para. 11.

104 JCC-01/09-02/11-373-Red, para. 10.

105 JCC-01/09-02/11-374-Red, para. 10.

106 JCC-01/09-02/11-374-Red, para. 5.

107 See also Pre-Trial Chamber I, “Decision on the Confirmation of Charges”, ICC-01/04-01/10-465-Red,
para. 45.
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